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RECONSTRUCTION AND CONDITIONAL SALF AGREEMENT dated as of
February 1, 1973, among FIRST SECURITY BANK OF UTAH, N.A. :
(hereinafter called the Vendor), as Agent under a Finance ‘
‘Agreeme¢nt dated as of the date hereof (hereinafter called the
Financeé Agreement), with BCRG WARNER EQUITIES CCRPORATION
(herelﬁafter called the Vendee) and CHICAGO AND NORTH WESTERN
TRANSP@RTATION COMPANY (hereinafter called the Railroad or the

Builder).

WHEREAS the Vendee has acguired or will acquire all right,
title fnd interest in certain railroad equipment (hereinafter
called| the Hulks) pursuant to a Hulk Purchase Agreement
(hereinafter called the Hulk Purchase Agreement) dated as of
Februagy 1, 1973, with the seller named.in Item 1 of Annex A
hereto| (hereinafter called the Seller), and will subject the same
€0 a spcurity interest in favor of the Vendor for the purpose of
causing the Hulks to ke reconstructed; and

WHEREAS the Vendor has acquired or will acquire security

“title ko the Hulks pursuant to the Transfer Agreement
{(hereinafter called the Transfer Agreement) dated as of February.
1, 1973, between the Vendor and the vendee, in substantially the
form of Annex B hereto, for the purpose of causing the Hulks to
ke reconstructed as described herein and thereupon selling the
Vendor's interest in the Bulks to the Vendee and the Vendee has
agreed to purchase the Hulks so reconstructed (the reconstructed
Hulks |described in Schedule A hereto being herelnafter called the
Equipment) ; and

WHEREAS certain of the obligations of the Vendee under this.
Agreenlent are limited to the extent prov1ded in Articles 3 and 22
hereofi; and ‘ :

: WEEREAS the Hulks have been or will ke delivered to the
Buildgqr and the PBuilder has agreed to cause the Hulks to be
‘recongtructed as required hereby to enable delivery of the
Equipgent to be made to the Vendee in accoxrdance herewith:; and

WHEREAS the Vendee and the Railroad are entering into a Lease
of Rajlroad Equipment, dated as of the date herecf (hereinafter
called the Lease), substantially in the form of Exhibit B
attached hereto, leasing the Equipment to the Railroad, subject
to thils Agreement, which lease will ke filed with the Interstate
Commexce Commission pursuant to Section 20c of the Interstate-
Commerce Act concurrently with the filing of this Agreement
thereunder; and

Equip ent and to induce the Vendor to enter intc this Agreement,
is willing to guarantee tc the Vendor the due and punctual
payment of certain sums payakle ty, and the due and punctual

W%EREAS the Railroad, in order to obtain the use of the
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performance of all other obligations of, the Vendee under this
Agreement and has joined in this Agreement for the purpose of
setting forth the terms and conditions of such guaranty and

- making certain further agreements as hereinafter set forth.

NOW, THEREFORE, in consideration of the mutual promises,
covenants and agreements hereinafter set forth, the partles
‘hereto dc hereby agree as follows:

ARTICLE 1. Construction_and Sale. Pursuant to this
Agreement, the Builder will cause the Hulks to ke reconstructed
into the Equipment as described in Schedule A hereto and will
deliver the Equipment, on behalf of the Vendoxr, to the Vendee and
the Vendee will accept delivery of and pay for the Equipment as
hereinafter provided, each unit of which shall ke standard gauge
‘railroad equipment reconstructed in accordance with the
specifications referred to in Schedule A hereto and in accordance
with such modifications thereof as may be agreed upon in writing
by the parties hereto (which specifications and modifications, if
any, are by reference made a part of this Agreement as fully as
though exrressly set forth herein and are hereinafter called the
.Specifications). The PBuilder warrants to the Vendor and the
Vendee that the design, quality and component parts of the -
Equipment will conform, on the date of delivery of each thereof,
to all Department of Transportation and Interstate Commerce
. Commission requirements and specifications, and all standards
~recommended by the Association of American Railroads, reasonably
interpreted as being applicakle to railrcad equipment of the.
character of the Equipment as of the date of this Agreement.

ARTICLE 2. Inspection _and Delivery. The BRuilder will
deliver the units of the Equipment, on behalf of the Vendor, to
the Vendee at such point c¢r points within the United States of
America as shall be specified by the Builder, ireight charges,. if
any, prepaid prior to December 31, 1973; provided, however, that-
“the Builder shall have no obligation to deliver any unit of
Equipment hereunder if any event of default as defined in Article
15 hereof or any event {ircluding particularly the commencement
‘of any proceeding or the filing of any petition of the nature
specified in subparagraphs (c) and (d) of Article 15 hereocf)
which, with lapse of time, failure to take affirmative action
and/or demand, could constitute an event of default hereunder
shall have occurred (any such event of default or event being
hereinafter called a Default).

The Buildexr®s obligation as to time of delivery is subject,
however, to delays resulting from causes beyond the Builder?®s
reasonable control, including but not limited to acts of God,
acts of government such as embargoes, prorities and allocations,
war or war conditions, rict or civil commotion, sabotage,
strikes, differences with workmen, accidents, fire, flocod,
exrlosion, damage to plants, equipment or facilities, delays in
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- receiviing necessary materlals or delays of carriers or
sukcontractors. :

Ndtwithstanding the preceding provisions of this Article 2,

any Equipment not delivered and accepted and settled for pursuant.

to Arficle 3 hereof cn or before December 31, 1973 (hereinafter
called the Cut-Off Date), shall be excluded herefrom. If any
Equipnent shall ke excluded from this Agreement pursuant to the
immediately preceding sentence or pursuant to Article 3 hereof,
the pgrties to this Agreement shall execute an agreement
suppldmental hereto limiting this Agreement to the Equipment not
so exdluded herefrom. The Vendor and the Vendee shall have no
obligdtion tc accept or pay the Builder or the sSeller for any
Equipment so excluded from this Agreement but shall, in lieu
thereqf, assign all their right, title and interest therein to
the R3ilroad and the Railroad will indemnify and hold harmless
the vgndor and the Vendee for any and all claims and lizbilities
in respect thereof.

Iff the Builder's failure to deliver Equipment so excluded
from this Agreement resulted from one or more of the causes set
forth|in the second paragraph of this Article 2 or if any
ent is excluded from this Agreement pursuant to the first
aph of Article 3 hereof or is not ctherwise settled for
nt to Article 3 hereof (ctherwise than due to the failure
‘Builder to deliver the Equipment), the Railroad shall be
ted to accept such.equipment and pay the full Purchase
therefor, determined as provided in this Agreement, if and
uch Equipment shall be completed and delivered by the
r, such payment to ke in cash on the delivery of such ,
ent, either directly or, if the Builder and the Railroad
mutually agree ky means of a conditicnal sale, equ1pment
or other aprpropriate method of flnanc1ng.

ring reconstruction, the Equipment shall ke subject to
tion and approval ky the authorized insgectors of the

-and the Builder shall grant to such authcrized inspectors
akle access to its plant. The Builder agrees to inspect .
terials used in the reconstruction of the Equipment. in
ance with the standard quality control practices of the

¥. Upon completion of each unit or of a number of units of
uipment, such unit c¢r units shall be presented to an

tor of the Vendee for. inspection at the place specified for
ry of such unit or units pursuant to the first paragraph of
rticle 2, and if each such unit conforms to the

ications, requirements and standards applicable thereto,
nspector or an authorized representative of the Vendee:
execute and deliver to the Builder a certificate of

ance (hereinafter called the Certificate cf Acceptance)

g that such unit or units have been inspected and accepted
alf of the Vendee and are marked in accordance with Article
9 her¢eof; provided, however, that the Builder shall not thereby
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ke relieved of its warranties set forth or referred to in Article
.13 hereof. '

ARTICLE 3. Purchase Frice and Payment. The cost of the
Hulks (the "Hulk Purxchase Price%) and the estimated base
reconstruction cost per unit of the Equipment arxe set forth in
Schedule A hereto. The term "Reconstruction Cost" shall mean the
actual cost to the Builder (including re=asonable allocation of
overhead) of doing the reconstruction work or the estimated base -
reconstruction cost, whichever is the lesser. The term "Purchase
FPrice" as used herein means the sum of the Hulk Purchase Price
and the Reconstruction Cost. If on any Closing Date (as
hereinafter defined in this Article 3) the aggregate of the
Invoiced Purchase Prices (as hereinafter defined in this Article
3) for which settlement has theretofore been or is then being
made under this Agreement would, but for the provisions of this
‘sentence,  exceed $3,709,100 (or such higher amount as the Vendee-
may at its coption agree to) the Builder and the Railroad will,
upon request of the vVendee, enter into an agreement excluding
from this Agreement such unit oxr units of Equiprment then proposed
to be settled for and specified ty the Vendee, as will, after
giving. effect to such exclusion reduce the aggregate Invoiced
Purchase Prices under this Agreement to not more than $3,709,100
(or such higher amount as aforesaid).

For the purrose of settlement therefor, the Equipment shall

. be in one group of units cf the Equipment unless the Vendee, the.
Vendor and the Builder shall otherwise agree (each such group
.being hereinafter called a Group). The term "Closing Date"™ with
respect to such Group shall mean such date not earlier than
December 15, 1973, and not later than the Cut-0ff Date, occurring
not more than ten business days following presentation by the
Builder to the Vendee of the invoice and the Certificate or
Certificates of Acceptance for such Group, as shall be fixed by
the Buildexr by written notice delivered to the Vendee and the-
vendor at least five business days prior to the Closing Date
designated therein. The term "business days"” as used herein
means calendar days, excluding Saturdays, Sundays, holidays and
any other day on which banking institutions in Salt Lake City,
Utah, oxr New York, New York, are authorized to remain closed.

The Vendee herelky acknowledges itself to ke indebkted to the
Vendor in the amount of, and hereby promises to pay in cash to .
the Vendor at such place as the Vendor may designate, the
Purchase Price of the Equipment, as follows:

(2) on each Closing Late with respect to each Group an
amount equal to 55.1104% cf the aggregate Purchase Price of such
Group as set forth in the invoice or invoices therefor (said
invoiced prices keing herein called the Invoiced Purchase
Prices); and
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: ) in 10 semiannual instalments, as hereinafter provided,
an amount (hereinafter called the Conditional Sale Indebtedness)
to the aggregate of the Invoiced Purchase Prices of the

of the Equipment in the Group for which settlement is then
made, less the aggregate amount paid or rayable with

+ thereto pursuant to subparagraph (a) of this paragraph.

e first instalment of the Conditional Sale Indebtadness

be payable on July 1, 1974, and subsequent instalments

be payable semiannually thereafter on each January 1 and
(or, if any such date is not a business day, on ‘the next

ding business day), each such date being hereinafter called

ent Date, to and including January 1, 1979. The unpaid

e of the Conditional Sale Indebtedness shall bear interest

he Closing Date upon which such Conditional Sale

edness was incurred at the rate of 7 1/2% per annum, and

nterest shall be payable, to the extent accrued, on each

v 1 and July 1 {(or, if any such date is not a business day,
next succeeding business day) commencing Januaxry 1, 1974,

incipal amcunt of the Conditional Sale Indebtedness payable

h of the 10 Payment Dates shall be calculated on such a

ayment Date shall be substantially equal and such 10
instalments of principal and interest will completely amortize
the Ccgnditional Sale Indektedness. The Vendee will furrnish to
the véndor and the Railrocad gromptly after each Closing Date a
rayment schedule showing the respective amounts cf prlnc1pa1 and

- intergst payable on each Fayment Date.

 Infterest under this Agreement shall be determined on the
basis |[of a 360-day veax of twelve 30-day months.

ThHe Vendee will pay interest at the-rate cf 8 1/72% per annum,
to thg extent legally enforceable, upon all amounts remaining
unpaid aftexr the same shall have become due and payable pursuant
to the terms hereof, anything herein to the contrary
notwithstanding. o

A1l payments provided for in this Agreement shall be made in
such cjoin or currency of the United States of America as at the
time of payment shall ke legal tender for the payment of public
and prfivate debts and, if requested ky the vendor, shall be made
by bank wire transfer. Excert as provided in Article 6
hereof,the vendee shall nct have the privilege cf prepaying any
portion of the Conditonal Sale Indebtedness pricr to the date it
becomep due.

The parties hereto contemplate that the vendee will furnish
to theLVendor that portion of the Purchase Price for the’
Equipmént as is required under subparagraph (a) of the thirxd
paragrfph of this Arxrticle 3 and that such portion plus an amount-
equal to the balance of such Purchase Price shall be paid by the
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Vendor to the Builder and the Seller, in accordance with their
respective interests as set forth in the invoices delivered to
the vendor pursuant to sutparagraph (b) of the immediately
succeeding paragraph.

The Vendor shall be under no obligation to make payment to
the Builder oxr the Seller unless there shall have theretofore
been delivered to the Vendor the following documents, in form and
substance satisfactory to it and its special counsel hereinafter
mentioned: ‘ :

(d) the cCertificate or Certificates of Acceptance and the
Cexrtificate ox Certificates of Delivery contemplated by Section 1
of the Lease with respect to the Equipment in the Group;

(b) invoice of the Builder for the reconstruction of the
Equipment in the Group and of the Seller for the Hulks
accompanied ky or having endorsed thereon the agrroval of the
Vendee of the prices stated therein and a certification by the

" Railroad as to the correctness of the prices stated therein and

as to the Purchase Price having been computed as provided in the
first paragraph of this Article 3 and not exceeding the price
that would ke charged ky an independent locomotlve rebuilder for
comparable reconstructlon°

(c) an opinion of Messrs. Cravath, Swaine & Moore, who are
acting as special counsel for the Vendor and the Investors
- referred to in the Finance Agreement, dated as cf such Closing
Tate, stating that (i) the Finance Agreement, assuming due
authorization, execution and delivery by the Investors, is a
valid and binding agreement, (ii) this Agreement has been duly
authorized, executed and delivered and is a legal, valid and
binding instxrument enforceable in accordance with its terms,
(iii) security title to the Equipment in such Group is validly
vested in the Vendor, free of all claims, liens, security
interests and other encumkrances except only the rights of the
Vendee under this Agreement, and the rights of the Railrcad under
the Lease, (iv) no approval of the Interstate Ccmmerce Commission
or any othexr governmental authority is necessary for the
execution and delivery of this Agreement, (v) this Agreement and
the lLease have been duly filed and recorded with the Interstate
. Commerce Commission in accordance with Section 20c of the Inter-
state Commerce Act and no other filing or recoxrdation is
necessary for the protection of the rights of the vendor
hereunder in any state of the United States of America or the
District of Columbia and (vi) registration of this Agreement ox
the certificates of interest delivered pursuant to the Finance
Agreement is not required under the Securities Act of 1933, as
amended; and said opinion shall cover such other matters as shall
ke reasonably requested by the vendor or the Investors;




d) a favorable opinion or opinions of counsel for the
Vendge, dated as of such Closing Date, stating that the Transfer
Agreement, this Agreement and the Lease have been duly
authdrized, executed and delivered by the vVendee and, assuming:
due Jduthorization, execution and delivery by the other parties
thergto, are legal, valid and binding. instruments enforceable in
accoydance with their terrs;

(e) a favoratle opinion of counsel for the Railroéd, dated
as oftsuch Closing Date, covering the matters referred to in

clauses (i) and(ii) of sukparagraph {c).in so far as they relate
to the Railroad and clauses (iii) through (v) of subparagraph (c)
and sgating that the Railroad is a duly organized and validly
existling corporation in good standing under the laws of its state
of inforgporation and has the power and authority to own. its
properties and to carry on its business as now conducted;and

() a favorable'opinion of counsel for the RBuilder, dated as
- of suth Closing Tate covering the matters-referred to in clause
(ii) ¢f sukparagraph (c¢) in so far as it relates to the Builder
and stating that (i) the Puilder is a duly organized and validly
~existing corporation in gcod standing under the laws of its
jurisdiction of incorroration and has the rower and authority to
own its properties and to carry on. its business as now conducted,
and (31i) at the time of delivery of the units of the Equipment in
such Group to the Vendor hereunder, such units were free of all
claimg, liens, security interests and other encumbrances of the
Builddr or of anyone claiming through the Builder.

1 may qualify any orinion as to the enforceability of any
ment by a general reference to bankruptcy, reorganization,
rium 0¥ other laws affecting the enforcement of creditors?
generally. In giving its opinion pursuant to subparagraph
ounsel may rely on the opinion of counsel for the Rallroad,
ilder or the Vendee as to all matters of law of :
ictions other than the United States or the State of New
volved in said opinion. In giving its opinion pursuant to
graph (f) (ii) counsel may rely on the orinion of counsel
ious owners of the Hulks as to the mattexrs set forth in
ause (ii) as they relate to the Hulks.

obligation of the Vendor to make payment for the-
nt to the Builder and the Seller is expressly conditioned
Vendor®'s having received pursuant to the Finance Agreement
ent availakle funds toc make such payment and upon the

s having received from the vendee that portion of the
e Price for the Equipment as is required under ‘
subpargagrarh (a) of the third paragraph of this Article 3. The
Vendor |shall not be obligated to make any such payment at any
time if a Default (as defined in Article 2 hereof) shall have
occurred, whether or not it is continuing. Notwithstanding ,
anything to the contrary herein exgpressed or imglied, the parties
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hereto agree that the Vendor shall have no obligation with
"yespect to the reconstruction of the Hulks and delivery of the
Eguipment hereunder to the Vendee except to the extent that the
Builder has fully complied with the Builder®s okligations with-
respect to such reconstrucion and delivezxy.

It is agreed that the obligation of the Vendee to pay to the
Vendor any amount required to be paid pursuant *to the third
paragrarh of this Article 3 is specifically subject to the
fulfillment, on or before each Closing Date, of the following
conditions (any of which may be waived by the Vendee):

(a) the Vendor shall concurrently pay or cause to be paid to
the Builder and the Seller the amounts contemplated to be paid by
it as prcvided in this Article 3 and the documents required by
this Article 3 shall have been delivered; _

(b) no Default (as defined in Article 2 hereof) or Event of
~ Default (as defined in the Lease), nor any event which with lapse
of time and/or demand provided in the Lease could constitute such
an Event of Default, shall have occurred whether or not it is
continuing;

{c) the Vendee shall have received (i) the-opinion of
-counsel'required by Section 13 of the Lease, (ii) a copy of the
opinion of counsel referred to in sukparagraph (c) of the ninth

- paragraph of this Article 3 and (iii) such other documents as the
Vendee may reasonably request; and

(d) the Vendee shall have received a favorabkle tax ruling in
form and content satisfactory to the Vendee from the Internal
Revenue Service to the effect set forth in Section 14 of the
Lease. - '

Notwithstanding any other provision or implication of this
Agreement, (including, but not limited to, any rrovision of
Articles 15 and 16 hereof), it is understood and agreed by the
Vendor that the liability of the Vendee for all rayments to be
made by it under and rursuant to this Agreement, or for any claim
(other than a claim under the last sentence of the second
paragraph and the last sentence of the third paragraph of Article
11 and under the first paragraph of Article 14 hereof) based on
any provision of this Agreement (including withcut limitation any
claims based on breach of the cocbligations of the vendee under the
first paragraph of Article 6 and under Articles 5, 8, 9, 10, 12,
13 and 18 herxeof) with the exception only of the payments to be
made pursuant to subparagraph (a) of the third raragraph of
Article 3, shall not exceed an amount equal to, and shall be
payable only out of, the "income and proceeds fxom the y
Equipment®, and such payments shall be made by the vendee only to

the extent that the Vendee (which term as used in this paragraph

includes the Vendor to the extent payments under the Lease are
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. made Yo thn Vendor as contemplated therein and any assignee of
the Vdgndee) shall have actually received sufficient "“income or
prcceeds from the Equipment" to make such payments. Except as
provided in the next rreceding sentence, the Vendor agrees that
the Vgndee shall have no personal liability to make any payments
or discharge any claims (cther than a claim kased on Articles 11
and 14 hereof) due or arising under this Agreement whatsocever
- exceply from the "income and proceeds from the Equipment®" to the
exteny actually received ky the Vendee as above provided. 1In
additjon, the vendor agrees that the Vendee (i) makes no
representatlon or warranty, and is not responsikle for, the due
execuyion, ‘validity or enforceability of the Lease or any
documgnt relating thereto (except for the due authorization,
executiion and delivery thereof by the Vendee) ox of any of the
Railrgad’s ‘obligations thereunder, (ii) makes no representation
or wayranty as to title tc or the condition of the Hulks or the
ent and (iii) shall have no obligation or liability
ever to see to or be responsible for the rerformance by the
ad of any of its agreements, representaticns, indemnities,
tions or other undertakings under the Lease; it being
tood that as to all such matters the Vendcr will look
to the vendor®'s rights under this Agreement against the
ad and the Equirment and to the Vendor®s rights under the
against the Railroad and the Equipment. As used lierein the
income and proceeds. from the Equlpment" shall mean (i) if
the events of default specified in Article 15 hereof shall
ccurred and while it shall be continuing (or event which,
otice or lapse of time, or both, could constitute an event

2d by the Vendee at any time after any such event and
the continuance thexreof: (a) all amounts of rental and

s in respect of Casualty Occurrences (as hereinafter

d in Article 6 herecf) paid for or with respect to the
ent pursuant to the Lease and (b) any and all payments or
ds received by the Vendee undexr the Lease or received by

le, lease or other disposition thereof and after cdeducting
sts and expenses of such sale, lease or other disposition,
1i) at any othexr time only that portion of the amounts

ed to in the foregoing clauses (a) and (k) as are inde-~

ly received by the Vendee and as shall ke required to

rge the portion of the Conditional Sale Indebtedness

yding prepayments thereof required in respect of Casualty
ences) and/or interest thereon, due and payable on, or on
‘ siness day after, the date such amounts received by the

'~ Vendee were required to be paid pursuant to the Lease or as shall
" be required to discharge any other payments then due and payable
under |this Agreement; it keing understood that "income and
proceg¢ds from the Equipment™ shall in no event include amounts
referted to in the foregoing clauses (a) and (b) which were

receiyed by the Vendee prior to the existence of such an event qf'

default which exceeded the arounts required tc discharge that

ault), so much of the following amounts as are indefeasibly

ndee for or with respect to the Equirment as the result of »
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portion of the Conditional Sale Indektedness (including
" prepayments thereof reguired in respect of Casualty Occurrences)
and/or interest thereon due and payable on, or cn the business
day after, the date corresponding to the date on which amounts
with resgpect thereto received by the Vendee were required to be
paid to it pursuant to the Lease or which exceeded any other
payments due and payakle under this Agreement at the time such
amounts were due and payable under the Lease. It is further
agreed by the parties hereto that nothing contained herein
limiting the liability of the Vendee shall dercgate from the
right of the Vendor to proceed against the Equirment or the
Railroad, as guarantcr, as provided for herein for the full
"unpaid Purchase Price cf the Equipment and interest thereon.
Notwithstanding anything to the contrary contained in Articles 15
and 16 hereof or any other provision of this Agreement, the
Vendor agrees that (i) in the event it shall oktain a judgment
against the vendee for an amount in excess of the amounts payable
by the vVendee pursuant to the limitations set fcrth in this
paragraph, it will, accordingly, limit its execution of such
judgment against the Vendee to such amounts (ii) it shall not
bring suit against the Vendee for any sums in addition to the
amounts rayatle tky the vendee pursuant to said limitations (or
obtain a judgment, order or decree against the Vendee for any
relief other than the payment of money) except as may ke required
by applicable rules of prccedure to enforce, by appropriate
proceedings against the Vendee at law or in equity or otherwise,
the obligaticn to make the payments to be made rursuant to
. subparagragh (b) of the third paragraph of this Article 3 or any
other payments or performance obligations due to the Vendor under .
this Agreement against the Equipment and the Guarantor.

ARTICLE 4. Title to_the Equipment. The Vendor shall and
hereky dces retain the full security title tc and property in the
Hulks delivered to the Builder hereunder for reccnstruction and
shall continue to retain such title during the entire period that
the Hulks are being reconstructed and thereafter in the Equipment
until the Vendee shall have made all its payments under this '
Agreement in respect of the Equipment and shall have kept and
performed all its agreements her=in contained in respect thereof,
notwithstanding any provision of this Agreement limiting the
- liability of the Vendee and notwithstanding the delivery of the
Equipment to and the possession and use thereof by the Vendee and
the Railrocad as provided in this Agreement. Any and all
additions to the Hulks and the Equipment, and any and all parts
installed on and additions or replacements made to any Hulk or
unit of Equ1pment Eexcept (1) in the case of any Hulk or unit of
Equipment which is a locomotive, communlcatlons, signal and
automatic control equipment or devices having a similar use which
have been added to such Hulk or unit of Equipment by the
‘Railroad, (other than replacements for any such equipment
included in the Hulk Furchase Price or Reconstruction Cost) which
. is not included in the Hulk Furchase Price of such Hulk or
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" Reconstructicn Cost of such unit of Equipment and which  are not
requirdd for the operation ox use of such Hulk ox unit of
Fquipmegnt by the Interstate Commerce Commission, the Department
of Transportaticn oxr any cther applicable requlatory body and
(ii) such other additions or rarts as can ke removed without
damage [to and without impairing the originally intended function
or use [0f such Hulk or unit of Equigment and without cost or
expensg to the Vendor or the Vendee] shall be considered
accessilons thereto and shall be subject to all the terms and
conditions of this Agreement and included in the term "Equlpment"'
as used in this Agreement.

Exdept as otherwise specifically provided in Article 6
hereof,] when and only when the Vendor shall have been paid the
full cgnditional Sale Indebtedness, together with interest and
all other payments as herein provided, and all the Vendee!
obligations herein contained shall have been performed, absolute
right 4#0 the possession of, title to and property in the Equip-
ment shall pass to and vest in the Vendee without furthe:
transfer or action on the part of the Vendor. However, ithe
Vendor| if so requested by the Vendee at that time, will' (a)
executg and deliver to the Vendee a release of the Vendoix's
security interest in the Equipment transferring its security
title thereto and property therein to the vendee, free of all
liens, |security interests and other encumbrances created: or
retained hexreby and (b) execute and deliver to the Vendee for
filing|in all necessary public offices, such instruments in
" writing as may be necessary or appropriate in oxder then to make
clear uypon the rpublic records the title of the vendee to such
Equipmé¢nt. The Vendee hereby waives and releases any and all
rights} existing or that may ke acquired, in or to the payment of
any penalty or damages for failure to execute and deliver such
.releas¢ or instruments or to file any certificate of payment in
compliance with any law or statute requiring the filing of the
‘same, éxcept for failure to execute and deliver such release or
~instruments or to file such certificate within a reasonable time
after written demand ky the vendee.

RRTICLE 5. . Taxes. All rayments to be made ky the Vendee
hereunfler will ke free of exgpense to the vendor for collection or
cther ¢charges and will be free of exrense to the Vendor with
respect to the amount of any local, state, federal or foreign
taxes {other than net income taxes or any value-added tax in lieu
of oxr in subkstituticn for any such income tax, gross receipts
taxes [except gross xeceirts taxes in the nature of or in lieu of
sales,|use or rental taxes], franchise taxes measured ky net _
income| based upon such receipts, excess profits taxes and similar
taxes) |or license fees, assessments, charges, fines or piznalties
(all shich expenses, taxes, licensc fees, assessments, charges,
fines and penalties Leing hereinafter called imrositions)
hereaftrer levied or imposed upon or in connecticn with or
measur@d by this Agreement or any sale, rental, use, payinent,




r_‘_‘ -

12

shipment, delivery or transfer of title under tlke texrms hereof,
all of which impositions the Vendee assumes and agrees to pay on
demand in additicn to the Purchase Price of the Equipment. The
Vendee will also pay promptly all impositions which may be
imposed upon the Equipment delivered to it or for the use or
operation thereof or upon the earnings arising thexefrom or upon
the Vendor solely by reason of its ownership thereof and will
keep at all times all and every part of the Equirment free and
cleaxr of all impositicons which might in any way affect the title
of the Vendor or result in a lien upon any part of the Equipment;
provided, however, that the Vendee shall be under no obligation

to pay any impositions of any kind so long as it is contesting in .

good faith and by appropriate legal proceedings such impositions
and the nonpayment thereof dces not,. in the opinion of the
Vendor, adversely affect the title, property or rights of the
vendor in cx to the Equipment or otherwise under this Agreement.
If any impositions shall have been charged or levied against the
Vendor directly and paid ky the Vendor, the Vendee shall
reimburse the Vendor upon presentation of an invoice therefor,
and any amounts so paid by the Vendor shall ke secured by and
urider this Agreement; provided, however, that the Vendee shall
not be okligated to reimkurse the Vendor for any impositions so
paid unless the Vendor shall have been legally liable with
respect thereto (as evidenced by an opinion of cocunsel for the
Vendor) or unless the Vendee shall have approved the payment
thereof. , ‘ ' '

ARTICLE 6. - Maintenance and Repair: Casualty Occurrences.

" The Vendee agrees that, at its own cost and expense, it will

cause each unit of the Equipment to be maintained in good order
and repair, ordinary wear and tear excepted.

In the event that any unit of the Fquiprment shall ke or
become  lost, stolen, destroyed or, in the reasonable opinion of
the vVendee or the Railroad, irreparably damaged or worn out from
any cause whatsocever, or taken or requisitioned ky condemnation
or otherwise for a rperiod extending beyond the term of the Lease
(each such occurrence being herein called a Casualty Occurrence),
the Vendee shall, within ten days after it shall have determined
that such unit has suffered a Casualty Occurxence {or as of such
earlier date as the Vendee may receive notice thereof under the
Lease), cause the Vendor to ke fully informed in regard thereto.
Cn the date on which the lessee is reguired to make payment for
such Casualty Occurrence pursuant to the Lease (or, if the Lease
is not in effect, on the date corresponding to such date), the
Vendee shall pay to the Vendor a sum equal to the Casualty Value

{(as hereinafter defined in this Article 6) of such unit suffering

a Casualty Occurrence as of the date of such payment and shall
file, or cause to be filed, with the Vendor a certificate setting
forth the Casualty Value cf such unit. If the Iease is
terminated in respect of the Equipment pursuant to the last
paragraph of Section 6 of the lLease while the Ccnditional Sale
Indebtedness is outstanding, the Vendee shall pay to the Vendor,
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on thd termination date as specified in the last paragraph of

" Ssectian 6 of the Lease, an amount egual to the Casualty Value of

the Equipment as of the date of such payment. Any money paid to

~the vgndor pursuant tc this paragraph shall ke arplied on the

date tHhat such Casualty Value is paid to prepay the Conditional
Sale JYndebtedness in respect of the unit suffering the Casualty
Cccuryence, and the Vendee will promptly furnish to the Vendor'
and the Railrocad a revised schedule of payments of principal and
intergst thereafter to be made,. in such numbexr of counterparts as

- the Vgndor may request, calculated as provided in the fcurth
‘paragrarh of Article 3 hereof, so that the remaining payments

shall |be substantially equal.

Ugon payment by the vVendee to the Vendor of the Casualty
value jof any unit of the Fquipment having suffered a Casualty
Occurrdence, absolute right to the possession of, title to and
propexgty in such unit shall pass to and vest in the Vendee,
withoyt further transfer or action on the part of the Vvendor,
excepy that the Vendor, if requested by the Vendee, will execute-

- and ddliver to the Vendee, at the exrense of the Railroad, an

approgriate instrument confirming such passage to the Vendee of
all the Vendor's right, title and interest in such unit, in

-recordable form, in order that the Vendee may make clear upon the-

publig records the title of the Vendee to such unit. ¢
THe Casualty Value of each unit of the Equirment suffering a
Casualty Occurrence shall be deemed to be that rortion of the
origiral Conditional Sale Indebtedness remaining unpaid thereon
on thg date as of which such Casualty Value shall be determined
(withqut giving effect to any prepayment or prepayments

. thereyofore made under this Article 6), plus interest accrued

thereqn but unpaid as of such date. For the purpose of this
paraggaph, each payment of Conditional Sale Indektedness made-
pursugnt to Article 3 hereof shall ke deemed to be a payment on
each unit of Equipment in like proportion as the originzl
Purchgse Price of such unit kears to the aggregate- or1g:na1 '
Purchgse Prlce ‘of all the units of Equipment.

THe Rallroad will at all times prior to the paymentlof.the
full indebtedness in respect of the Purchase Price of the
Equipment, together with interest thereon and all otherxr. payments

‘requined hereby, at its own expense, cause to be carried and

maintgined insurance in respect of the Equipment for the benefit
of thg Vendor and the Vendee at the time subject hereto, and
puklig liability insurance, in amounts and against risks
customarily insured against by railroad companies on similar -
equipment, and in any event in amounts and against risks
compaakle to those insured against by the Railrxcad on equipment-
owned |by it. Such insurance shall be payable tc the Veridor, the
vendeg and the Railrxoad as their interests may appear.
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It is further agreed that any insurance proceeds received by
the Vendor in respect of units suffering a Casualty Occurrence
shall ke deducted from the amounts payable ky the Vendee to the
Vendor in respect thereof pursuant to the second paragraph of
this Article 6. If the Vendor shall receive any other insurance
proceeds in respect of insurance carried in resrect of such units
suffering a Casualty Cccurrence after the Vendee shall have made
payments pursuant to this Article 6 without deduction for such
insurance rroceeds, the Vendor shall ray such insurance proceeds
to the Vendee. All rroceeds of insurance received by the Vendor
in respect of insurance carried on any unit or units of Equipment
not suffering a Casualty Cccurrence shall ke paid to the Vendee
upcn proof satisfactory tc the Vendor that any damage to such
unit in respect of which such proceeds were paid has been fully
‘repalred.

ARTICLE 7 Cbligations of Railroad, as Guarantor. The
Railxoad, for value-received, hereby unconditionally guarantees
to the'Vendor by endorsement (through its execution hereof) the
due and punctual payment cf the Conditional Sale Indebtedness and
interest thereon, and the due and punctual perfcrmance of all
ocbligations of the Vendee under this Agreement and ,
unconditionally quarantees to the Vendor that all sums payable by
the Vendee under this Agreement (except for the sums payable by
the Vendee pursuant to sukparagraph (a) of the third paragraph of
-Article 3 herecf), will be promptly paid when due, together with
interest thereon as herein provided, whether at stated maturity
. or by declaration or otherwise, and in case of default by the
Vendee "in any such obligations or payments the Railroad agrees
punctually to perform or pay the same, irrespective of any '
enforcement against the Vendee of any of the rights of the Vendor
hereunder.

The Railroad agrees that its obligations hexeunder shall be
unconditional (and shall not be subject to any defense, setoff,
countexclaim or recoupment whatscever), irresrective of the
genuineness, validity or enforceability of this Agreement or any
other circumstances which might otherwise constitute a legal orx
equitable discharge of a surety or guarantor and irrespective of
the last paragraph of Article 3 hereof or Article 22 hereof or

any other circumstances which might otherwise limit the recourse
- of the Vendor to the Vendee. The Railroad herelky waives
diligence, presentment, demand of payment, protest, any notice of
any assignment hereof in whole or in part or cf any default
hereunder and all notices with respect to this Agreement and all
‘demands whatsoever hereunder. No waiver by the Vendor of any of
“its rights hereunder and no action by the Vendor to enforce any
of its rights hereunder or failure to take, or delay in taking,
any such action shall affect the obllqatlons cf the Rallroad
herxeunder.
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In| the event that the Railrocad shall make any payments to the-
Vendor| on account of its guaranty hereundexr, the Railroad agrees
that ift shall not acquire any rights, by subrcgation orx
otherwlise, against the Vendee or with respect toc any of the units
of the| Equipment by reason of such payments, all such rights
being hereby irrevocably released, discharged and waived by the
Railropd: rrovided, however, that after the payment to the Vendor
of all| sums payable under this Agreement, the Railroad shall, by
sukrogiation, be entitled to the rights of the Vendor against the
Vendee| by reason of such rayment by the Railroad, to the extent,
but only to the extent, that the Vendese has received "income and
s from the Equipment" (as defined in Article 3 hereof) and
applied amounts equal to such income and proceeds to the-
s in accordance with this Agreement and subject to the
icns contained in the last paragraph of said Article 3, of
yvable by the Vendee to the Vendor hereunder.

ICLE 8. Reports and Inspections. ©On or before March 31
“in each year, commencing with the calendar year which begins

he expiration of 180 days from the date cf this Agreement,
ndee shall cause to ke furnished to the Vendor an accurate
ent (a) setting forth as of the preceding December 31 the
, description and numbers of the Egquipment then covered

., the amount, description and numbers of all units of the-
ent that have suffered a Casualty Occurrence during the
ing 12 months (or since the date of this Agreement in the
f the first such statement) and such other information

ing the condition and state of repair of the Equipment as
ndoxr may reasonably reguest and (b) stating that, in the.
f all Equirment repaired or repainted during the period
coverdd by such statement, such Fquipment is marked as required
icle 9 hereof. The Vendor shall have the right, ky its

¢ to inspect the Equipment and the Railroad?!s reccrds with
t thereto at such reasonable times as the Vendor may

t during the continuance of this Agreement.

TICLE 9. . Marking of Equi gment. The Vendee will cause each
f the Equipment to ke kept numbered with its identifying
1 as set forth in Schedule A hereto, or, in the case of

ent not there listed, such identifying numker as shall be
rth in any amendment or surplement hereto extending this
ent to cover such Egquirment, and will keer and maintain,
v, distinctly, permanently and conspicucusly marked on each
f each unit, in letters not less than one inch in height,
me of the vendor followed by the words "Security Cwnexr% or
approrriate words designated ky the vendor, with
riate changes therecf and additions thereto as frcom time to
ay be reguired by law. in oxdexr to protect the Vendor's ,
to and prorerty in the Equipment and its rights under this
ent. The Vendee will not permit any such unit tc ke placed
in opdqraticn or. exercise any control over the same until such
name 3nd words shall have been so marked on koth sides thereof
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and will replace or will cause *to ke replaced prcmptly any such
name and words which may ke removed, defaced or destroyed. The
vendee will not permit the identifying number of any unit of the.
Equirment to be changed except in accordance with a statement of
a new number or numkers to be substituted therefor, which
statement previously shall have been filed with the Vendor and
filed, recorded and deposited Ly the Vendee in all public offices .
where this Agreement shall have been filed, reccrded and
deposited.

Except as provided in the immediately preceding paragraph,
the Vendee will not allow the name of any person, association or.
corporaticn to be placed cn any unit of the Equirment as a
designaticn that might be interpreted as a claim of ownership;

- provided, however, that the Vendee may allow the Equipment to be
lettered with the names ox initials or other insignia customarily
used by the Railroad or its affiliates on railrcad equipment used
by them of the same or a similar tyre for convenience of
.identification of the rights of the Railroad or its affiliates to
" use the Equirment as permitted undexr the Lease. Nothing
contained in this Article 9 shall prevent the Vendee from
allow1ng the Equipment to be lettered with its name, initials or
other insignia. - :

ARTICLE 10. cCompliance with Laws and Rules. Turing the term
of this Agreement, the Vendee will comply, and will cause every
- lessee or user of the Equipment to comply, in all respects with
all laws of the jurisdictions in which its oxr such lessees?®
operations involving the Equipment may extend, with the inter-
change rules of the Association of American Railroads and with
all lawful rules of the Federal Railrocad Administration, the
Interstate Ccmmerce Commission and any other legislative,
executive, administrative or judicial body exexcising any power
or jurisdiction over the FEquipment, and. in the event that such
laws or rules reguire any alteration of any unit of the
- Equipment, or in the event that any equipment or appliance on any
" such unit shall ke required to be changed or replaced, or in the
event that any additional or other equipment ©oxr appliance is
required to be installed on any such unit in order to comply with
such laws or rules, the Vendee will make such alterations,
‘changes, replacements and additions at its own expense; rprovided,
- howevezr, that the Vendee may, in good faith, contest the validity
or applicaticn of any such law or rule in any reasonable manner
which does not, in the opinion of the Vendor, adversely affect
the property or rights of the Vendor under this Agreement.

ARTICLE 11l.  Possession _and Use. The Vendee, so long as it
shall not ke in default undexr this Agreement, shall be entitled,
from and after delivery of the Equipment to the Vendee, to the
possession of the Equipment and the use therecf, but only upon
and subject to all the texrms and conditions of this Agreement.
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The Vendee may lease the Equipment to the Railrocad as
permitted by, and for use as rrovided in, the Lease, but the
-rightp of the Railroad and its permitted assigns (the Railroad
so ‘acknowledging) under the Lease shall ke subordinated

ctherpise, the Railrcad shall be entitled to the possession and

use of the Equipment as provided in the Lease. The Vendee hereby
that it will not exercise any of the remedies permltted in
se of an Event of Default under and as_ deflned in the Lease

r agrees to furnish to the Vendor copies cf all summonses,
processes and othexr documents served by it upon the '
ad oxr served by the Railroad ugpon. it in connection

Artic]

affiljate of the Railrcad (or any other railrcad comgany arproved
by the Vendor) or upon lines of railroad over which the Railroad
or any such affiliate has trackage ox other operating rights, or
over which railroad equirprent of the Railrocad or any such
affiljate is regularly operated pursuant to contract, but only
upon and sukject to all the terms and conditions of this
2Agreement.: Except as ctherwise provided in the Lease, ‘the Vendee
may also lease the Equipment to any other railrcad company with
the prior written consent of the Vendor; provided, however, that
(i) syich lease shall provide that the rights of such 1essee are
made éxpressly subordinate to the rights and remedies of the
Vendor undexr this Agreement, (ii) such lessee shall expressly
agree|not to assign or permit the assignment of any unit of the

- Equipfent to sexrvice involving the regular operation and
maintenance thereof outside the United States of America and
(iii) |a copy of such lease shall be furnished to the Vendor.

ARTICLE 12. . Prchibition Against Liens. The Vendee will pay
or digcharge any and all sums claimed by any party from, through
ler the Vendee or its successors or assigns which, if

id, might become a lien, charge, security interest or other

¢ Vendor®s title thereto or property therein, and will
rromptly discharge any such lien, charge, security interest or

octher |encumbrance which arises, but shall nct ke required to pay
or digcharge any such claim so long as the validity thereof shall
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be contested in good faith and any appropriate. legal proceedings
in any reasonable manner and the nonpayment thereof does not, in
the opinion of the Vendor, adversely affect the property or '

~rights of the vendor in or to the Equipment or otherwise under

this Agreement. BAny amounts paid by the Vendor in discharge of

‘liens, charges or security interests upon the Equipment shall be

secured Ly and under this Agreement. )

This covenant will not be deemed breached ty reason of liens.
for taxes, assessment or governmental charges oxr levies, in each
case not due and delinguent, or undetermined or inchoate
materialmen's, mechanics?!, workmen's, repairmen®s or other like
liens arising in the ordinary course of business and, in each
case, not delinquent.

ARTICLE 13. Indemnities and Waxrxanties., The Vendee agrees
to indemnify, protect and hold harmless the Vendcr from and
against all losses, damages, injuries, liabilities, claims and

demands whatsoever, regardless of the cause thereof, and expenses
.. in connection therewith, including but not limited to counsel

fees and exrenses, penalties and interest, arising out of or as
the result of the entering into or the performance of this

‘Agreement, the retention ky the Vendor of security title to the

Equipment, the ordering, acquisition, use, operation, condition,
purchase, delivery, rejection, storage or return of any of the
Equipment, any accident in connection with the cperation, use,
condition, possession, storage or return of any of the Equipment

"resulting in damage to property or injury or death to any person

during the period when security title thereto remains in the
Vendor or the transfer or release of security title to the

Equipment ky the vVendor pursuant to any of the rrovisions of this

Agreement, except, however, any losses, damages, injuries,
liabilities, claims and demands whatscever arising out of any
tort, kreach of warranty cr failure to perform any covenant here-
under by the Railroad or the Builder. This covenant of. indemnity
shall continue in full force and effect notwithstanding the full
payment of the indebtedness in respect of the Purchase Price of,
and the conveyance ox release of security title to, the

Equipment, as provided in the last paragraph cf Article 4 hereof,
‘or the termination of this Agreement in any manner whatsoever.

The Vendee will kear the responsibility for and risk of, and
shall not ke released from its obligations hereunder in the event
of, any damage to or the destruction or loss of any unit of ox

-all the Equigment.

The Vendor makes no warranties whkether written, oxal,

statutory or implied, including the warranties cf merchantability
. oxr fitness for a particular purpose, with resrect to the Hulks or
the FEquirment or in connection with this Agreement or the

delivery and sale of the Equipment hereunder.
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The agreement of the parties relating to the Builder‘®s
warranty of material and workmanship and the agreement of the

parties relating to patent indemnification contained in Annex A
heretp are herein inccrporated as part of this 2article 13.

The warranties and indemnities of the ruilder contained or
‘referyed to in this Article 13 and in any cthex Articles hereof _
and all other covenants and obligations of the Buildexr contalned
~in this Agreement shall inure to the benefit of, and be
enforgeable by, any lessee, assignee or transferee of this
Agreement or of any units of the Equipment reconstructed by the
Builder hereunder. «

Tue Rallroad agrees tc indemnify and save harmless the Vendor
and the Vendee against any charge or claim made against either of

them and against any expense, loss or liability (including but
not limited to claims for strict liability in tort, counsel fees
penses, patent liakilities, penalties and. interest) which

ndor or the Vendee may incur in any manner by xeason of

ng into or performing the Hulk Purchase Agreement, this
ent, any of the instruments oxr agreements referred to

n or herein oxr contemplated thereky or hexeby or the

hip of, or which may arise in any manner cut of or as the-
of the ordering, acquisition, purchase, reconstruction,

peration, condition, delivery, rejection, storage or return

y of the Hulks or any units cf the Equirment and to

ify and save harmless the Vendor and the Vendee against any
s claim, expense, loss or liability on account of any

nt in connection with the reccnstructicn, cperation, use,
ion, possession or storage '0of any of the Hulks or any units
Equlpment resulting in damage to properxty or injury oxr

to any person. The indemnities containzd in this Article
survive delivexy of the Equipment and the performance of
her obligations under this Agreement and the Hulk Purchase
ent and the termination of this Agreement and/or the Hulk

se Agreement,

TICLE 14. Assignments. The Vendee will nct (a) ie2xcept as
ed in Article 11 hezxeof, transfer the right to possession

- unit of the Equipment or (b) sell, assign, transfer or

ise dispose of its rights under this Agreement unless such

assignment, transfer ox disposition (i) is made expressly

sukjeft in all respects to the rights and remedies of the Vendor
hereuphder (including without limitaticn, rights and remedies
againgt the vendee and the Railroad) and (ii) provides ithat the:
Vende¢ shall remain liable for all the obligaticns of the Vendee
under| this, Agreement.

A1l or any of the xights, benefits and advantages of the
vVendofr under this Agreement, including the right to receive the

- payments herein provided to be made by the Vendee and the
benefits arising from the undertakings of the Railroad hereunder,
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may be assigned by the Vendor and reassigned by any assignee at
any time or from time to time. No such assignment shall subject
any assignee to, or relieve the Builder from, any of the
obligations of the Buildex to reconstruct and deliver the
Equipment in accordance herewith or to resPQnd to its warranties
and indemnities contained or referred to in Article 13 hereof or
"relieve the vVendee or the Railroad of their respectlve
obligations to the Builder contained or referred to in Artlcles
1y 2, 3, 5, 7 and 13 herecf and this Article 14, orx any other
obllgatlon which, according to its terms and context, is intended
to survive an assignment.

Upon any such assignment, either the assigncr or the assignee
- shall give written notice to the Vendee and the Railroad,
together with a counterrart or copy of such assignment, stating
the identity and post office address of the assignee, and such
assignee shall, by virtue of such assignment, acquire all the
assignor®s right, title and interest in and to the Equirment and
this Agreement, or in and to a portion therecf, as the case may

" ke, subject only to such reservations as may ke contained. in such
assignment. From and after the receipt by the Vendee and the
Railroad, respectively, of the notification of any such
assignment, all payments thereafter to be made ky the Vendee or .
~the Railrcad under this Agreement shall, toc the extent so
assigned, be made to the assignee in such manner as it may
direct.

In the event of any such assignment or successive assignments .

by the Vendor of title to the Equipment and of the Vendor's
rights hereunder with resgect theretc, the Railrcad will,
whenever requested by the assignee, change the markings on each

side of each unit of the Equipment so as to indicate the title of

such assignee to the Equirment, such markings tc be specified by
such assignee, subject to any requirements of the laws of the

jurisdictions in which the Equipment shall be operated. The cost

of such markings in the event of an assignment cf any of the-

Equwpment at the time covered by this Agreement shall be borne by

such a551gnee.

ARTICLE 15.  Defaults. In the event that any one or more of -
the following events of default shall occur and ke continuing
{without regard to the limitations provided for in the last
paragraph of Article 3 hereof or in Article 22 hereof) to wit:

{a) +the vendee shall fail to pay in full any sum payakle by
the Vendee when payment thereof shall be due hersunder and such
default shall continue for 15 days; ox

{b) the Vendee or the Railroad shall, for more than 30 days
after the Vendor shall have demanded in writing performance
thereof, fail or refuse to comply with any other agreement, term:
or provision of this Agreement (including such as are satisfied
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!

hereaiter amended, shall be filed by or against the Rallroad and,
¢ such petition shall have been dismissed, nullified, stayed

lerwise rendered ineffective (kut then only so long as such

gshall continue. in force or such ineffectiveness shall-

ue), all the obligations of the Railroad under this

ent shall not have keen duly assumed in writing, pursuant

¢ case may e, or for their respective prorerty in- v
conne¢tion with any such proceedings (whether or not suh]ect to

hereof, cause the Lease 1mmedlately upon such notice to termlnate
¢ manner and with the effect provided in Section 9 of the ’
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such termination shall not be in dexrogation of or impair the
rights of the Vendee to enforce compliance by the Railroad with
any of its covenants and agreements undexr the Lease or to enforce
any of its rights and remedies under Section 9 cf the Lease
(subject to the Vendoxr's xights to repossess and sell the
Fguipment as provided in this Agreement) including the rights of
the Vendee to sue for and recover damages provided for in Section
9 of the Lease upon the occurrence of an event of default under
the Lease, and/or (ii) declare (hereinafter called a Declaration
of Default) the entire ungaid indebtedness in respect of the
Purchase Price of the Equipment, together with the interest
thereon then accrued and unpaid, immediately due and payable,
without further demand, and thereafter the aggregate of the
unpaid balance of such indebtedness and interest shall bear
interest from the date of such Declaration of Default at the rate
ver annum specified in the sixth paragragrh of Axticle 3 hereof,
to the extent legally enforceable. Upon a Declaration of

Default, the Vendor shall be entitled to recover judgment for the 

entire unpaid balance of the indebtedness in resgect of the
Purchase Price of the FEquipment so payable, with interest as
aforesaid, and to collect such judgment from the Vendee, subject-
to the limitations of Article 3 herecof, or the Railroad. The"
Railroad agrees to promptly notify the Vendor of any event which
has come to its attention which constitutes, or with the giving
of notice and/or lapse of time could constitute, an event of
default under this Agreement.

The Vendor may, at its election, waive any such event of
default and its consequences and rescind and annul any
Declaration of Default or notice of termination of the Lease by
notice to the Vendee and the Railroad in writing to that effect,
and thereupon the resgective xrights of the parties shall be as
they would have been if nc such event of default had occurred and
no Declaration of Default or notice of termination of the Lease
had been made or given, provided, however, that prior to the
entry of any judgment, oxrder or decree and prior to any sale or
contract of sale of the Equipment, the Vendor shall waive any
such default and its consequences and rescind and annul any
Declaration of Default oxr notice of termination of the Lease by
notice to the Vendee and the Railrocad in wrxiting to that effect,
if the vendee tenders full payment of all arrears of interest on
and all instalments of the Conditional Sale Indektedness (except:
principal and interest which has become due and payable solely by
reason of such Declaration of Default) and if every other default
and event of default shall have keen made good and cured;
thereupon, the respective rights of the parties shall ke as they
would have keen if no such event of default shall have occurred
and no such termination of the Lease shall have keen made or
given. Notwithstanding the provisions of this paragraph, it is
exprressly understcod and agreed by the Vendee and the Railroad
that time is of the essence of this Agreement and that no such.
waiver, rescission or annulment shall extend to or affect any
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othef or suksequent default or impair any rights or remedles
conspguent thereon. ‘

ARTICLE 16. Remedies. At any time during the continuance of
a De¢laration of Default, the Vendor may, subject to the rights
of the Railrocad set forth in Article 11 hereof, and upon such
further notice and action, if any, as may ke required for

liance with any mandatory legal requirements then in force
applicable to the action to be taken by the vendor, take or

¢ to be taken, by its agent or agents, immediate possession

: n case the Vendor shall demand possession of the Equipment
~ pursupnt to this Agreement and shall designate a reasonable point
’ nts on the lines or premises of the Railrcad for the
delivpry of the Equipment to the Vendor, the Railrocad shall
(subjpct to the rights of the Railroad set forth in Article 11
hexeof), at its own expense forthwith and in the usual manner,
cause| the Equipment to be moved to such point oxr points on its
.lines|and shall there deliver the Equipment or cause it to be
.delivered to the Vendor. At the option of the Vendor, the Vendor
may keéep the Equipment on any of the lines or premises of the
Railrdad until the vendor shall have leased, sold or otherwise
dispoged of the same, and for such purpose the Railroad agrees to
furnish, without charge for rent or storage, the necessary
facillties at any point or points selected Ly tke Vendor

and/or the Railroad requiring specific performance hereof.
ndee and the Railroad hereby expressly waive any and all
against the Vendor and its agent or agents for damages of

‘any time during the ccntinuance of a Declaration of
s the vendoxr (after retaking possession ¢f the Equipment

v

ent in satisfaction of the entire. indektedness in respect
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of the Purchase Price of the Equipment and make such disposition
thereof as the Vendor shall deem fit. Written notice of the
Vendor?s election to retain the Equipment shall ke given to the
Vendee and the Railroad by telegram or registered mail, addressed
as provided in Article 21 hereof, and to any cther persons to
whom the law may require notice, within 30 days after such
Declaration of Default. In the event that the Vendor should
elect to retain the Equipment and no objection is made thereto
‘'within the 30-day pericd described in the second proviso below,
all the Vendee's rights in the Equipment shall thereupon
terminate and all payments made by the Vendee and the Railroad
may be-retained ky the Vendor as compensation for the use of the-
Eguipments provided, however, that if the Vendee, before the
expiration of the 30-day reriod described in the proviso below,
should pay or cause to be paid to the vVendor the total unpaid
balance of the indebtedness in respect of the Purchase Price of
the Equipment, together with interest thereon accrued and unpaid
and all other payments due under this Agreement, then in such
event absolute right to the rossession of, title to and property

" in the Equirment shall pass to and vest in the Vendee; provided,

- fuixrther, that if the Vendee, the Railroad or any other persons
notified under the terms of this paragraph object in writing to
the Vendor within 30 days from the receipt of nctice of the
Vendor®s election to retain the Equipment, then the Vendor may
not so retain the Equipment, but shall sell, lease or otherwise
‘dispose of it or continue to hold it pending sale, lease or other
disposition as hereinafter provided or as may otherwise ke per-
mitted by law. If the Vendor shall have given nc notice to
retain as hereinabove provided or notice of intention to dispose
of the Equipment in any other mannex, it shall ke deemed to have-
elected to sell the Equipment in accordance with the provisions
of this Article 16.

At any time during the continuance of a Declaration of
Default, the Vendor, with or without retaking possession thereof,
‘at its election and upon 30 days' notice to the Vendee, the
Railroad and any other persons to whom the law may require notice
of the time and place, may, subject to the rights of the Railrocad
set forth in Article 11 hereof, sell the Equirment, or one or
more of the units thereof, free from any and all claims of the
vendee, the Railroad oxr any cther party claiming from, through or
under the Vendee or the Railroad at.law or in equity, at public
or private sale and with or without advertisement as the Vendor
may determine; provided, however, that if, prior to such sale and
prior to the making of a contract for such sale, the Vendee
should tender full payment of the total unpaid kalance of the
indebtedness in xespect of the Purchase Price of the Equipment,
together with interest thereon accrued and unpaid and all otherx
payments due under this Agreement as well as expenses of the
Vendor in retaking possession of, removing, storing, holding and
preparing the Equipment for, and otherwise arranging for, the
sale and the Vendor's reasonable attorneys® fees, then.in such
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event| absolute right to the possession of, title to and property
in the Equipment shall pass to and vest in the Vendee. The
proceeds of such sale or cther disposition, less the attorneys?
fees and any other expenses incurred by the Vendor in retaking
possegssion of, removing, storing, holding, preparing for sale and
sellihg or otherwise dispcsing of the Equipment, shall be
credited on the amount due to the Vendor under the provisions of
this Agreement. : A

Any sale hereunder may ke held or conducted at Chicago,
Illingis, at such time or times as the Vendor may specify (unless
the vendor shall specify a different place or places,. in which
case the sale shall ke held at such place or places as *he Vendor
may specify), in one lot and as an entirety or in separate lots
and without the necessity of gathering at the place of sale the
property to be sold, and in general. in such manner as the Vendor
may dg¢termine. The Vendee and the Railroad shall be given

n notice of such sale not less than ten days prio:r thereto,
egram or registered mail addressed as provided in Article .
eof. If such sale shall be a private sale, it shall be

t to the rights of the Vendee and the Railroad to purchase
vide a purchaser, within ten days after notice of the

ed sale price, at the same price offered ky the intending
ser or a ketter price. The Vendor may tid for and become
rchasexr of the Eguirment, or any unit thereof, so offered
le. In the event that the Vendor shall be the purchaser

f, it shall not ke accountable tc the Vendee or the

ad (except to the extent of surplus money received as
aftexr provided in this Article 16), and in payment of the
se price therefor the Vendor shall be entitled to have _
ed on account thereof all sums due to the Vendor hereunder.

ch and every power and remedy hereby specificélly‘given to
ndor shall be in addition to every other power and remedy
specifically given or now ox hereafter existing at law or

in equity, and each and every power and remedy may be exercised
from me to time and simultaneously and as often and in such

order las may be deemed expedient by the Vendor. All such powers
and remedies shall be cumulative, and the exercise of one shall

not be| deemed a waiver of the right to exercise any othex or .
others|. No delay or cmission of the Vvendor in the exercise of
any sukch power or remedy and no renewal or extension of any
paymenits due hereunder shall. impair any such power or remedy or
shall pe construed to ke a waiver of any default or an
acquiepcence therein. Any extension of time for payment
hereunfler or other indulgence duly granted to the Vendee or the
Railropd shall not otherwise alter or affect the Vendor's rights
or the|Vendee's or the Railrcad®s obligations hereunder. The
Vvendorfs acceptance of any payment after it shall have become due
hereunfler shall not ke deemed to alter.or affect the Vendee's or
the Railroad's obligations or the Vendor?s rights hereunder with
respect to any subsequent payments or default therein.
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~ 1If, after applying all sums of money realized by the Vendor
under the remedies herein provided, there shall remain any amount
due to it under the provisions of this Agreement, the Vendee
shall, subject to the limitations of Article 3 hereof, pay the
amount of such deficiency to the Vendor upon demand, and, if the:
Vendee shall fail to ray such deficiency, the Vendor may bring

‘'suit therefor and shall be entitled to recover a judgment

therefor against the vVendee. If, after applying as aforesaid all
sums realized by the Vendcr, there shall remain a surplus in the

possession of the Vendor, such surplus shall be paid first to the

Vendee to the extent of the Vendee’s interest therein, and then
to the Rallroad, to the extent of its interest therein.

The Vendee will, subject to the.limitaticns of Article 3
hereof, pay all reasonable expenses,. including attorneys® fees,
incurred by the Vendor in enforcing its remedies under the terms
of this Agreement. In the event that the Vendor shall bring any
suit to enforce any of its rights hereunder and shall be entitled
to judgment, then in such suit the Vendor may recover reasonable
expenses, . including reasonable attorneys' fees, and the amount
thereof shall be included in such judgment. '

The foregoing provisions of this Article 16 are subject in
all respects to all mandatory legal requirements at the time in

- force and arplicable thereto.

ARTICLE 17.  Applicable state Laws. Any provision of this
Agreement prohibited by any applicable law of any jurisdiction
(which is not overridden Lty applicable federal law) shall as to
such jurisdiction be ineffective, without modifying the remaining
provisions of this Agreement. Where, however, the conflicting
provisions of any such aprlicable law may ke waived, they are
hereby waived by the parties hereto to the full extent permitted
by law, it being the intention of the parties hereto that this
Agreement shall be deemed to be:a conditional sale and enforced

as such.

Excert as otherwise provided in this Agreement, the Vendee

and the Railroad, to the full extent permitted ky law, hereby

waive all statutory or other legal requirements for any notice of
any kind, notice of intention to take possession of or to sell or
lease the Equipment, or any one or more units thereof, and any
other requirements as to the time, place and terms of the sale or
lease thereof, any other requirements with respect to the
enforcement of the Vendor®s rights under this Agreement and any
and all rights of redemption.

ARTICLE 18. Recording. The Railrocad will cause this
Agreement, the first assignment hereof and any amendments or
surplements hereto or thereto to be filed and recorded in
accordance with Section 20c of the Interstate Ccmmerce Act; and _
the Railrocad will from time to time do and perform any other act
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and will execute, acknowledge, deliver,-file,'register; deposit
and necord any and all further instruments required ty law or

reasdnably requested ky the Vendor for the purpcse of proper

protgction, to the satisfaction of counsel for the Vvendor, of its
secuyity title to the Equipment and its rights under this _
Agregment or for the purpcse of carrxying out the intention of
this [Agreement; and the Railroad will promptly furnish to the
and the Vendor certificates or other evidence of such
¢ Yegistering, depositing and recording satisfactoxry to the

2 TICLE 19. Article Headings. All article headlngs are
inserted for convenience only and shall not affect any
constiruction or interpretation of this Agreement.

TICLE 20. Fffect and Modification of Agreement.

This Agreement, including any schedules or annexes hereto,
exclusively and completely states the rights cf the parties
heretp with respect to the Hulks and the Equirment and supersedes
all hexr agreements, oral or written, with resgect to ithe Hulks
and e Equipment except the Hulk Purchase Agreement. No v
variation or modification of this Agreement and no waiver of any
of it$s provisions or conditions shall be valid unless in writing
and sjigned by duly authorized representatives of the parties
hereto.

TICLE 21. Notice. Any notice hereunder tc any of the-
rartig¢s designated below shall be deemed to ke rroperly sexrved if
delivered or mailed to it at.its place of business at the

ing specified addresses:

(3) to the Vendor, at 79 South Main Street, Salt Lake Clty,
Utah, {84110 Attention: Ccrporate Trust Department,

() *o the Vendee, at #4001 West Devon Avenue, Chicégo,
I1lingis 60646, Attention: Vice President-Finance, ‘

(d) to the Railroad or the Builder at 400 Vest Madison
Streel, Chicago, Illinois, 60606 Attention: Treasurer,

(d) to Itel Leasing Ccrporation, One Embarcadero Center, San
Francilsco, California 94111, Attention: Contracts Administrator,

(¢) to any assignee of the vVendor, or of the Vendee, at such
addresjs as may have been furnished in writing to the vendee, or
the vendor, as the case may ke, and to the Railrcad, by such
assignee, or at such othexr address as may have keen furnished in
writi by such party to the other parties to this Agreement.

ARTICLE 22. Immunities: Satisfaction of Undertakings. No

recourse shall be had in resyrect of any obligation due under this
Agreement, or referred to herein, against any incorporator,
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-stockholder, director or officer, past, present or future, of the

parties hereto solely ky reason of the fact that such person is
an incorporator, stocckholder, director, or officer, whether by
virtue of any constitutional provision, statute or rule of law or
ky enforcement of any assessment or penalty or ctherwise, all
such liakility, whether at cocmmon law, in equity, by any.
constitutional provision, statute or otherwise, of such
incorporators, stockholders, directors oxr officers being forever

‘released as a condition of and as consideration for the execution

of this Agreement.

The obligations of the Vendee under the first paragraph of
Article 6, and under Articles 5, 8, 9, 10, 12 and 13 hereof shall
be deemed in all respects satisfied by the.Railrcad's undertak-
ings contained in the lLease and the Vendor shall look solely to-
the Railroad for the perfcrmance thereof provided, however, that:

.it is further agreed by the parties hexreto that nothing contained

herein limiting the liability of the Vendee shall derogate from
the right of the vendor tc¢ proceed against the Equipment as
provided for in this Agreement for the full unpaid Purchase Price
of the Eqguipment and interxrest thereon. The Railroad shall be
liable in respect of its guaranty hereunder for such obligations
under said Articles regardless of whether or not the Lease pro-
vides for the discharge of such obligations or is in effect. The.

" Vendee shall not have any responsibility for the Railrocad’s

failure to perform such okligations, but if the same shall not be
pexformed they shall constitute the basis for an event of default
hereunder gpuxrsuant to Article 15 hereof. No waiver or amendment
of the Railroad's undertakings under the Lease shall be effective
unless joined in by the Vendcr.

ARTICLE 23. Law_Governing. The Vendee warrants that its
chief place of business is located in the State specified in
clause (b) of Article 21 and the terms of this Agreement and all
rights and obligations hereunder shall be governed by the laws of
said state; provided, howevexr, that the parties shall be entitled
to all rights confexrred by Section 20c of the Interstate Commexce
Act and such additional rights arising out of the filing, '
recording or deposit herecf, if any, and of any assignment hereof
as shall be conferred by the laws of the several jurisdictions in

‘which this Agreement or any assignment hereof shall be filed,

recorded ox deposited.

ARTICLE 24. Execution. This Agreement may ke executed in
any number of countexrparts, each of which so executed shall ke
deemed to be an original, and such countergarts together shall
constitute but one and the same contract, which shall ke
sufficiently evidenced by any such original counterpart.
Although this Agreement is dated as of the date set forth on the
cover hereof, for convenience, the actual date or dates of
execution hereof by the parties hereto is or are, respectively,
the date or dates stated in the acknowledgments hereto annexed.




29
IN WITNESS WHEREOF, the parties hereto have executed or

"caused this instrument to be executed all as of the date first
above| written. -

BORG WARNER EQUITIES CORPORATION

by ’ (- |
Vikce Prgsident

[Corrprate Seal]

Attest:

'OF UTAH, N.A.

—

FIRST SECURITY

by
Vice " President and Trusit Officer

[ Corporate Seal]

Attest: .
..

lssistant-Sedretary-
77@Jf’&%zbek

CHICAGO AND NORTH WESTERN

‘ ANEPO ATIC?LFOMPANY
by___ X2~
éjﬁice Eresident

[Corpdrate Seal]

Attest:

é;? 2. 77ka2¥?%444‘%$/ff
Alssistant #ecretary - :
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STATE OF ILLINOIS)
) ss.:
CCUNTY OF COOK)

_ On this lq%ay of Marelh 1973, before me pexrsonally
‘appeared J. &. QuiamerT |, to me personally known, who,

* being by me duly sworn, says that he is a Vice Fresident of Borg
- Warner Equities Corporation, that one of the seals affixed to the
" foregoing instrument is the corporate seal of said corporation,.
that said instrument was signed and sealed on behalf of said
corporation by authority cof its Board of Directcrs, and he
acknowledged that the execution of the foregoing instrument was
the free act and deed of said coxporation. .

Notaty Publj

- [Nctarial Seal]

o ] MY COMMISSION EXPIRES
My Commission Expires  SppPTEMBER 29, 1973




SCHEDULE A - (Continued)

- . , o o : . Specifications

-7 - The Builder will reconstruct the Hulks in accordance with AAR rules and to conform with the United Stat
safety Appliance standards and Department of Transportation locomotive vﬁmmmo¢pos rules msm Hmocwmﬂuosm msm otherwise ir
accordance with this mmﬁmmamb.P Pso‘_.cnu.bm the HOHHOiHb@.. i ’ , . - :

(1) Stripping of locomotive,

(2) Removal of engine, main generator, auxiliary ombmﬂmwOH and traction motors,

(3) Rebuilding of engine, main generator, auxiliary generator and traction Bononm ASOHW to be performed by
o qualified subcontractor),

(4) Installation of rebuilt engine, main generator, mcxPHHmH< generator and traction motors,
(5) Rewiring of low and high voltage circuitry,

(6) Installation of new design control stand and control equipment,

(7) Installation of 26-L (GP-7's and GP-9's) or 26 NR (NW-2's) brake equipment,

(8) Mcdification of car body to incorporate low profile front hood (GP-7 and GP-9 units only),
(9) Installation of snow plows to front end of unit (GP-7 and GP-9 units only),

(10) 1Installation of chemical toilet units (GP-7 and GP-9 units only),

(11) Overhauling of trucks,
(12) Repairing of unit body and underframe as required, msm

(13) Scraping, painting and stenciling.
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the Equirpment as provided in said Article 2 shall be deemed a
walver or a modification ky the Vendor or the Vendee of any of
their rlqhts under this Item 2.

" Item 3: The Builder agrees to indemnify, prctect and hold .
hatmless the Vendor and the Vendee from and against any and all
liability, claims, costs, charges and expenses, including royalty
payments and counsel fees, in any manner imposed upon or accruing
against the Vendee, the Vendor, its assigns or the users of the
Equipment because of the use in or akout the reconstiuction of
the Hulks or any unit thereof or operation of any of the
Equlpment cf any design, system, process, formula, combination,
article or material which infringes or is claimed to infringe on
any patent or other right. Such covenants of. indemnity shall
continue in full force and effect notwithstanding the full
payment of all sums due under this Agreement, the satisfaction
and dlscharge of this Agreement or the termlnatlcn of thlS»
Agfeement in any manner.




ANNEX A

Item l: Seller: North Western Leasing Company, a Delaware
corporation, having an address at uoo West Madison Street,
Chicago, Illinois 60606

Item_2: The Builder warrxants that the Equipment will be .
‘reconstructed in accordance with the requirements, specifications
and standards set forth in Arxticle 2 of the Reccnstruction and
Conditional Sale Agreement to which this Annex 2 is attached
(hereinafter called the Agreement) and warrants the Equipment to

be free from defects in material and workmanshir under normal use-

and service, the liability of the Builder under this warranty
being limited, as the Builder may elect: (i) tc repair of the
defects at the Builder's rlant; or (ii) to replacement of a
defective part; or (iii) to the cost of repair cr replacement
according to the AAR Code of Rules Governing Condition of and
Rerairs to Freight and Passenger Cars with Intexchange of
Traffic. The Builder shall ke given reasonable opportunity to

verify any claim of defects in workmanship ox materials.

The foregoing warranty of the Builder shall tkegin at the time e

of delivery of a unit of the Equipment to the Vendee and
terminate two years aftexr such delivery.  The Builder makes no
warranty of merchantability or fitness for a particulaxy

- purpose. _The Vendee's and Vendor's_xights undexr the foreqoing
warranty shall be theixr scle_and exclusive rxremedy and the Builder
will have no liability for lost profit or for indirect,
incidental, consequential or commercial losses. This warranty is
exrressly in lieu of all_ cther warranties expressed or implied
on_the part of the Builder, and the Builder neither

assumes nor authorizes any person to_assume for_ it any othex
warranty liability in connection with the construction and
delivery of the Equirment, except for the patent indemnification
included in Item 3 _of this Annex A. The Ruilder makes no warranty
of merchantability ox fitness for a particular rurpose. The
Vendee'!s and Vendor®s rights under the foregoing warranty shall
be their sole and exclusive rem2dy and the Builder will have no
1iability for lost profit or for indirect, incidental,
consequential or commercial losses. This warranty is expressly

- in lieu of all other warranties expressed or imrplied on the part
of the Builder, and the Builder neither assumesnor authorizes any
pexrson to assume for it any cther warranty liability in
connection with the construction and deliv_ﬂy of the Equlpment.

A GRS S e o A A W Gt o bl

Annex A.

The Builder further agrees with the Vendor and the Vehdee
that neither the inspecticn as provided in Article 2 of the
Agreement nor any examination nor the acceptance of any units of
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\TE OF ILLINOIS)
) SSe:
INTY OF COOK)

On this /7aé/day of ;ZZ%ZZV{ 1973, before me personally
eared df>¢?<fb7ZéWF . ¢ to me personally known, who,

ng by me duly sworn, says that he is a Vice Fresident of
cago . and North Western Transportation Company, that one of the
1s affixed to the foregoing instrument is the corporate seal
said corporation, that said instrxument was signed and sealed
behalf of said corporation by authority of its Board of
ectoxrs, and he acknowledged that the execution of the
egpindginstrument was the free act and deed of said
poration.

IR H 7. F
A Notary Publi§ ) _

tarial Seal}

Commission Expires MY COMMISSION EXPIRES
‘ SEPTEMBER 29, 1973
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"STATE OF UTAH)
) ss.:
COUNTY OF SALT LAKE)

On this ﬂO da _of /%”/256 1973, before me personally
appeared agyarr P erLé to me personally known, who,
keing by me duly sworn, says that he is a Vice President and
Trust Officer of First Securlty BRank of Utah, N.A., that one of
the seals affixed the foregoing instrument is the corporate seal
of said kank, that said instrument was signed and sealed on
behalf of said bank by authority of its Board of Dlrectors, and
he acknowledged that the execution of £ regclng instrume t
was the free act and deed of said ban

Notary Public
[Notarial Seal]

My Commission Expires

Koy 4 1775




